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PER CURIAM:

INJUNCTION AND ORDER

FINDINGS OF FACT AND CONCLUSIONS OF LAW

These congressional redistricting cases returned to this Court for trial after the

Supreme Court of the United States affirmed a preliminary injunction we entered.

See Allen v. Milligan, 599 U.S. 1, 10, 17 (2023). These cases are three of four cases

pending in the Northern District of Alabama that allege that Alabama’s electoral
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maps are racially discriminatory in violation of the United States Constitution and/or
dilute the votes of Black Alabamians in violation of the Voting Rights Act of 1965,
52 U.S.C. § 10301: Singleton v. Allen, Case No. 2:21-cv-1291-AMM (challenges
the congressional map on constitutional and statutory grounds), Milligan v. Allen,
Case No. 2:21-cv-1530-AMM (challenges the congressional map on constitutional
and statutory grounds), and Caster v. Allen, Case No. 2:21-cv-1536-AMM
(challenges the congressional map on statutory grounds).!

Singleton and Milligan are before this three-judge Court, and Caster is before
Judge Manasco sitting alone. Although there are differences in the Plaintiffs’
theories of liability, all Plaintiffs challenge districts in South and Central Alabama,
with a focus on Alabama’s Black Belt and Gulf Coast regions. Likewise, all
Plaintiffs request an injunction barring Alabama Secretary of State Wes Allen from
conducting elections according to the electoral map for Alabama’s seven seats in the
United States House of Representatives that the Alabama Legislature (“the
Legislature™) passed after the Supreme Court’s ruling in Allen (“the 2023 Plan”).

The preliminary injunction that the Supreme Court affirmed prohibited the

use of Alabama’s previous districting plan (“the 2021 Plan”). Milligan Doc. 107.2

! The fourth case is Alabama State Conference of the NAACP v. Allen, Case No.
2:21-cv-1531-AMM which challenges the state Senate map on statutory grounds.

2 When we cite a document that appears in more than one of these cases, we cite
only the document filed in Milligan.

Page 11 of xix



Case 2:21-cv-01530-AMM  Document 490 Filed 05/08/25 Page 3 of 571

The 2021 Plan included only one majority-Black congressional district — District
7, which became a majority-Black district in 1992 when a federal court drew it that
way in a ruling that was affirmed by the Supreme Court of the United States. Wesch
v. Hunt, 785 F. Supp. 1491, 1497-1500 (S.D. Ala. 1992) (three-judge court), aff’d
sub nom. Camp v. Wesch, 504 U.S. 902 (1992), and aff’d sub nom. Figures v. Hunt,
507 U.S. 901 (1993). In the 1992 election under the court-ordered map, District 7
elected Alabama’s first Black Congressman in over 90 years. District 7 remains
majority-Black to this day and in every election since 1992 has elected a Black
Democrat. No other Alabama congressional district has elected a Black candidate in
approximately 150 years, until District 2 elected Shomari Figures in 2024 under a
court-ordered map that we imposed after the Legislature failed to remedy a likely
violation of Section Two of the Voting Rights Act.

We issued that preliminary injunction with the benefit of a seven-day hearing
and an extensive record: we heard live testimony from seventeen witnesses
(including eleven experts); received more than 1,000 pages of briefing; reviewed
more than 350 exhibits (including reports and rebuttal reports from every expert);
and considered joint stipulations of fact that spanned seventy-five pages. Milligan

Doc. 107 at 4.° Forty-three able lawyers appeared in those proceedings, and the

3 Page number pincites are to the CM/ECF page number that appears in the top right-
hand corner of each page, if available.

Page 1ii of xix
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hearing transcript spanned nearly 2,000 pages. /d.

We found that the Milligan Plaintiffs were substantially likely to establish that
the 2021 Plan violated Section Two of the Voting Rights Act (“Section Two”’) by
unlawfully diluting the votes of Black Alabamians, Judge Manasco found the same
for the Caster Plaintiffs, and we said that the issue was not a close call. Milligan
Doc. 107 at 4, Part V.B, 195; Caster Doc. 101 at 5. Because we granted relief under
Section Two, we reserved ruling on the constitutional claims in Milligan and
Singleton, invoking the longstanding canon of constitutional avoidance. Milligan
Doc. 107 at 7; Lyng v. Nw. Indian Cemetery Protective Ass’n, 485 U.S. 439 (1988).

We ordered that under the Voting Rights Act and Supreme Court precedent,
“the appropriate remedy [wa]s a congressional redistricting plan that includes either
an additional majority-Black congressional district, or an additional district in which
Black voters otherwise have an opportunity to elect a representative of their choice.”
Milligan Doc. 107 at 5. And we ordered that as a practical reality, based on extensive
evidence of intensely racially polarized voting in Alabama, any remedial plan would
“need to include two districts in which Black voters either comprise a voting-age
majority or something quite close to it.” Milligan Doc. 107 at 6.

The Secretary and legislative defendants, Senator Jim McClendon and
Representative Chris Pringle, who co-chaired Alabama’s Permanent Legislative

Committee on Reapportionment (“the Legislators” and “the Committee™), appealed

Page iv of xix
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to the Supreme Court. Allen, 599 U.S. at 16—17. The Supreme Court stayed our
injunction, so Alabama used the 2021 Plan for the 2022 congressional election.

In June 2023, the Supreme Court affirmed the preliminary injunction. See id.
at 17. The Supreme Court “s[aw] no reason to disturb [our] careful factual findings”
and found no “basis to upset [our] legal conclusions” because we “faithfully applied
[Supreme Court] precedents and correctly determined that, under existing law, [the
2021 Plan] violated” Section Two. Id. at 23. And the Supreme Court rejected the
State’s request to overturn the legal standard for Section Two claims that the
Supreme Court announced nearly forty years ago in Thornburg v. Gingles, 478 U.S.
30 (1986) and that federal courts have applied continuously since. /d. at 23-24.

Milligan and Caster thus returned to us for remedial proceedings. The
Secretary and Legislators (together, “the State) asked us to delay proceedings to
allow the Legislature time to enact a new congressional districting plan. Milligan
Doc. 166. The Court granted the State’s request in deference to the role state
legislatures play in redistricting. In July 2023, the Legislature passed and Governor
Kay Ivey signed into law the 2023 Plan.

Just like the 2021 Plan that we enjoined, the 2023 Plan includes only one
majority-Black district: District 7. The congressional district with the next highest
Black share of the voting-age population (“BVAP”) in the 2023 Plan is District 2,

with a BVAP of just 39.9%. All Plaintiffs requested another injunction, so we held

Page v of xix
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another hearing. Singleton Doc. 147; Milligan Docs. 200, 265; Caster Doc. 179.

At that hearing, the State conceded that the 2023 Plan does not include an
additional opportunity district. The State asserted that notwithstanding our order and
the Supreme Court’s affirmance, the Legislature was not required to include an
additional opportunity district in the 2023 Plan. Aug. 14, 2023 Tr. 159-64. The
Alabama Solicitor General argued that our statement in our order “that the
appropriate remedy for the . . . likely violation that we found would be an additional
opportunity district” did not have any relevance to the 2023 Plan. /d. at 75. Rather,
the Solicitor General asserted that “the Legislature could enact a new map that was
consistent with [our] findings and conclusions without adding a second opportunity
district.” 1d.

The Legislature’s conduct and that concession thrust this case into an unusual
posture: we are not aware of any other case in which a state legislature — faced with
a federal court order declaring that its electoral plan unlawfully dilutes minority
votes and requiring a remedial plan that provides an additional opportunity district
— responded with a plan that the state concedes does not provide that district.

Based on that concession and the ample evidentiary record, we issued a
second preliminary injunction. Milligan Doc. 272. We enjoined the Secretary from
using the 2023 Plan because it does not remedy the likely Section Two violation that

we found and the Supreme Court affirmed, and in the alternative, because we found

Page vi of xix
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the Milligan Plaintiffs were substantially likely to establish anew that the 2023 Plan
violates Section Two, just as the 2021 Plan did. See generally id. Judge Manasco
again ordered the same relief for the Caster Plaintifts. Caster Doc. 223 at 4.

We again ordered that under the Voting Rights Act and Supreme Court
precedent, the appropriate remedy is an additional district in which Black voters
have an opportunity to elect a representative of their choice. Milligan Doc. 272 at 6—
7. And we again invoked the canon of constitutional avoidance and reserved ruling
on the constitutional claims. /d. at 8.

We directed the Special Master we had appointed to prepare and propose three
remedial maps for us to consider. Milligan Doc. 273 at 6. We explained that we were
“deeply troubled” that the State enacted a map that it readily admits does not provide
the remedy we said the law requires, and “disturbed by the evidence that the State
delayed remedial proceedings but ultimately did not even nurture the ambition to
provide that remedy.” Milligan Doc. 272 at 8.

The Secretary (but not the Legislators*) again appealed to the Supreme Court
and sought a stay. Milligan Docs. 274, 275, 276, 281. We denied a stay because
federal law required the creation of an additional opportunity district without further

delay. Milligan Doc. 289 at 5. The Secretary sought a stay from the Supreme Court,

*In August 2023, Senator Steve Livingston (the new Senate chair of the Committee)
was substituted for Senator McClendon as a defendant. Milligan Doc. 269 at 2.

Page vii of xix
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which summarily denied the request with no noted dissents. See Allen v. Milligan,
144 S. Ct. 476 (2023) (mem.). The Secretary dismissed his appeals.’

The Special Master solicited proposals, prepared plans, and recommended
three plans to us. See generally In re Redistricting 2023, No. 2:23-mc-01181-AMM
(N.D. Ala.) (“Redistricting”); Milligan Docs. 295-96, 301-05; Caster Doc. 248;
Redistricting Docs. 48—49. After another hearing, we ordered Secretary Allen to
administer Alabama’s 2024 election using the plan the Special Master recommended
called “Remedial Plan 3 (“the Special Master Plan™). Milligan Doc. 311. The
Special Master Plan satisfied all constitutional and statutory requirements while
hewing as closely as possible to the Legislature’s 2023 Plan. See id.

The Special Master Plan includes two districts in which Black Alabamians
have a fair opportunity to elect a representative of their choice: District 7, where
51.9% of the voting-age population is Black, and District 2, where 48.7% of the
voting-age population is Black. /d. at 41. In the 2024 election, District 7 voters re-
elected Congresswoman Terri Sewell, and District 2 voters elected Congressman
Figures, both of whom are Black.

Additionally, the Special Master Plan, which was prepared race-blind,

provides compelling evidence that two reasonably configured Black-opportunity

> The Secretary had appealed Caster to the United States Court of Appeals for the
Eleventh Circuit. See Allen v. Caster, No. 23-12923.

Page viii of xix
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districts easily can be drawn in Alabama. The Special Master explained clearly that
the Court’s appointed cartographer, Mr. David Ely, did not consider race when he
prepared plans:

The Special Master’s proposed remedial plans are neither prohibited

racial gerrymanders nor intentionally discriminatory. . . . [W]hile the

Special Master confirmed that Black residents had an opportunity to

elect candidates of their choice through an election performance

analysis, the boundaries within the recommended remedial plans were

not drawn on the basis of race. In fact, the Special Master’s

cartographer, Mr. Ely, did not display racial demographic data while

drawing districts or examining others’ proposed remedial plans within

the mapping software, Maptitude. Instead, Mr. Ely relied on other

characteristics and criteria, such as preserving the Black Belt

community of interest, restoring counties that had been split, and
preserving precincts and municipalities to the extent possible.
Milligan Doc. 295 at 36.

The Plaintiffs now request a judgment that the 2023 Plan violates federal law
and a permanent injunction barring Secretary Allen from conducting elections with
that Plan and requiring him to conduct them with a court-ordered plan. Singleton
Doc. 229 at 46; Milligan Doc. 329 q 206; Caster Doc. 271 at 43; Milligan Doc. 485
at 425-27, 99 1150-52. Additionally, the Milligan Plaintiffs request under Section
3(c) of the Voting Rights Act that the Court bail Alabama back into federal
preclearance for congressional redistricting “until 60 days after the Alabama
Legislature enacts a congressional plan under the 2030 census or a period of

approximately seven years.” Milligan Doc. 485 at 436, 9 1173; Milligan Doc. 329 at

77.

Page ix of xix
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We again consider an extensive record. The coordinated trial of these cases
consumed eleven trial days, and the transcript spans more than 2,600 pages. We
heard live testimony from twenty-three witnesses (including thirteen experts);
received reports and rebuttal reports from every expert; received testimony by
designation for twenty-eight additional witnesses (either from depositions in these
cases, or from live testimony in the state Senate redistricting trial that occurred
before Judge Manasco in November 2024); considered stipulated facts spanning
thirty-nine pages; processed more than 790 putative exhibits; and received more than
840 pages of proposed findings and conclusions after trial. We again have the
assistance of numerous able counsel, with forty lawyers and eleven support staff
participating in trial. And under Federal Rule of Civil Procedure 65(a)(2), we
continue to have the benefit of evidence adduced in the first two preliminary
injunction proceedings. It is difficult for us to imagine a more comprehensive record.

Based on the findings of fact and conclusions of law explained at length
below, we see the same clear result on the Section Two claims now that we saw in
2022 and again in 2023. More particularly, we conclude that the Plaintiffs
established that the 2023 Plan violates Section Two, and that they have established
each part of the controlling legal standard, including that: (1) as a group, Black
Alabamians are sufficiently numerous and geographically compact to constitute a

voting-age majority in a second reasonably configured district; (2) voting in the

Page x of xix
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challenged districts is intensely and extremely racially polarized, such that Black
voters are (nearly always) politically cohesive and (3) White voters ordinarily
(nearly invariably) vote as a bloc to defeat Black-preferred candidates; and (4) under
the totality of the circumstances in Alabama today, including the factors that the
Supreme Court has instructed us to consider, Black voters have less opportunity than
other Alabamians to elect candidates of their choice to Congress. The long and short
of it 1s that the 2023 Plan unlawfully dilutes Black voting strength by consigning it
to one majority-Black district despite Alabama’s Black population plainly being
numerous and compact enough, and voting in Alabama racially polarized enough,
to readily support an additional opportunity district under all the circumstances in
Alabama today.

We repeat — now for the third time — that these Section Two claims are not
a close call. Numerosity is undisputed, extensive evidence establishes reasonable
compactness, and there is no serious dispute that voting is intensely racially
polarized with extreme consequences: Black candidates have enjoyed zero success
in statewide elections in Alabama since 1994 (when a single Black person was
elected to the Alabama Supreme Court after a previous appointment), and only three
Black candidates have ever been elected to any statewide office since
Reconstruction. Similarly, Black candidates have enjoyed near-zero success in

legislative elections outside of opportunity districts: thirty-two of the thirty-three

Page xi1 of xix
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Black Alabamians currently serving in the 140-person Legislature were elected from
majority-Black districts created to comply with federal law. And as we explain
below, substantial evidence establishes that under all the circumstances in Alabama
today, Black Alabamians have less opportunity than other Alabamians to elect
representatives of their choice.

We also repeat — for the third time — that because the Plaintiffs prevail under
the Voting Rights Act, the appropriate remedy is a districting plan that includes
either an additional majority-Black district, or an additional district in which Black
voters otherwise have an opportunity to elect a representative of their choice. As the
record makes abundantly clear, the necessary remedial district is not difficult to draw
— it just requires splitting one of Alabama’s 67 counties (Mobile County) that the
Legislature would prefer to keep whole.

As we said once before in this litigation, “[t]he Voting Rights Act does not
provide a leg up for Black voters — it merely prevents them from being kept down
with regard to what is arguably the most ‘fundamental political right,” in that it is
‘preservative of all rights” — the right to vote.” Milligan Doc. 272 at 187 (quoting
Democratic Exec. Comm. of Fla. v. Lee, 915 F.3d 1312, 1315 (11th Cir. 2019)).

Additionally, this time we decide the Milligan Plaintiffs’ constitutional claim
that the Legislature intentionally discriminated against Black Alabamians when it

passed the 2023 Plan. The canon of constitutional avoidance that previously

Page xi1 of xix
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compelled us to reserve on the claim of intentional discrimination now requires us
to decide it: because the Milligan Plaintiffs request bail-in under Section 3(c) of the
Voting Rights Act, and because that relief would be available only in connection
with their constitutional claim, a decision on that claim could entitle them to relief
beyond the relief to which they are entitled under Section Two. See Lyng, 485 U.S.
at 446.

As we explain below, despite our searching review of all the evidence before
us — much of it directly from the Legislators and Legislature, none of it in dispute
— try as we might, we cannot understand the 2023 Plan as anything other than an
intentional effort to dilute Black Alabamians’ voting strength and evade the
unambiguous requirements of court orders standing in the way. After we and the
Supreme Court ruled that the 2021 Plan, with only one majority-Black district, likely
had the unlawful discriminatory effect of diluting Black Alabamians’ votes, the
Legislature deliberately enacted another Plan that it concedes lacks the second
Black-opportunity district we said was required. This amounted to intentional racial
discrimination in violation of the Fourteenth Amendment’s Equal Protection
guarantee.

We are struck by the unusual corpus of undisputed evidence that confirms the
obvious inference from the Legislature’s conduct. We have found no other case that

involves not only (1) a Legislature’s admission that its remedial plan purposefully

Page xiii of xix
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lacks the remedial district the court plainly required, but also (2) novel legislative
findings enumerated in that plan that (a) are mathematically impossible to satisfy if
the remedial district is drawn, (b) define and exalt one community of interest (the
Gulf Coast) that plan serves at the expense of that remedial district and other
longstanding communities of interest, (c) do not mention, let alone describe, any
communities of interest in areas of the state that are not at issue in pending litigation,
and (d) eliminate the express requirement that a plan not dilute minority voting
strength; as well as (3) contemporaneous public statements by legislative leadership
about their strategy to persuade the Supreme Court to change its view about the
Legislature’s Section Two violation, and (4) testimony by key legislators that the
legislative findings were drafted surreptitiously, in the dead of night, at the very last
minute, and without any input from either the Senate Co-Chair or House Co-Chair
of the Legislature’s Reapportionment Committee.

We also are struck by the candid admission at trial by diligent counsel for the
State that when the Legislature passed the 2023 Plan without adding a second
opportunity district, the Legislature “may have been hoping” to “find another
argument” to persuade this Court and/or the Supreme Court that our orders were
wrong. Tr. 2649. If we harbored any concern or doubt that we had misunderstood
that the Legislature deliberately ignored our order because it wanted another bite at

the apple in the Supreme Court, that acknowledgment resolved it.

Page xiv of xix
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This record thus leaves us in no doubt that the purpose of the design of the
2023 Plan was to crack Black voters across congressional districts in a manner that
makes it impossible to create two districts in which they have an opportunity to elect
candidates of their choice, and thereby intentionally perpetuate the discriminatory
effects of the 2021 Plan. So we observe that although the success of the Milligan
Plaintiffs’ claim of intentional discrimination is unusual, we also do not regard it as
a particularly close call.

The Legislature protests that it acted in good faith, but if this record is
insufficient to rebut the strong presumption of legislative good faith, then we doubt
that the presumption is ever rebuttable. The Legislature knew what federal law
required and purposefully refused to provide it, in a strategic attempt to checkmate
the injunction that ordered it. It would be remarkable — indeed, unprecedented —
for us to hold that a state legislature that purposefully ignored a federal court order
acted in good faith. It would be shocking for us to hold that a state legislature that
intentionally ignored a federal court order for the purpose of (again) diluting
minority votes acted in good faith. And it would be unthinkable for us to hold that a
state legislature that purposefully took calculated steps to make a court-required
remedy impossible to provide, for the purpose of entrenching minority vote dilution,
acted in good faith. Although it is robust, the legal presumption of legislative good

faith cannot give the Legislature a free pass for its purposeful attempt to rob Black

Page xv of xix
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Alabamians of an equal opportunity under the law to elect candidates of their choice.

Because the Singleton Plaintiffs do not request bail-in, no decision is
necessary on the constitutional claims of the Singlefon Plaintiffs, so we apply the
canon of constitutional avoidance and do not decide those claims. See Lyng, 485
U.S. at 446.

Accordingly, we ENJOIN Secretary Allen, and his successors in office, from
conducting any elections according to Alabama’s 2023 Plan, and we DECLARE
that the 2023 Plan violates both Section Two of the Voting Rights Act and the
Fourteenth Amendment to the United States Constitution.

Although we do not face the same time exigencies we did in 2022 and 2023,
this Court must conduct remedial proceedings expeditiously in light of state-law
deadlines applicable to Alabama’s next congressional election — Alabama Code
Section 17-13-5(a) effectively establishes a deadline of January 30, 2026 for
candidates to qualify with major political parties to participate in the 2026 primary
election for the United States Congress. We will address during remedial
proceedings the Milligan Plaintiffs’ application to bail Alabama back into federal
preclearance for future congressional districting under Section 3(c) of the Voting
Rights Act. To facilitate the timely scheduling of remedial proceedings, a status
conference i1s SET for all parties on Wednesday, May 28, 2025 at 12:00 p.m.

Central Daylight Time. The conference will occur by Zoom and login information

Page xvi of xix
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will be sent to the parties closer to that time.
skkok

We reach these conclusions with great reluctance and dismay and even greater
restraint — only after another exhaustive analysis of another extensive record under
well-developed legal standards, as Supreme Court precedent in these very cases
instructs. We do not intrude lightly into a process ordinarily and properly reserved
for the Alabama Legislature, but forty years’ worth of Supreme Court case law and
forty years’ worth of statutory instructions from Congress compel this result in this
case.

We emphasize that we remain deeply disturbed that the State purposefully
enacted a map that the State readily admits does not provide the required remedy for
the vote dilution that we clearly found. We also emphasize our concern about the
State’s assertion that in response to any injunction we may issue, it is free to repeat
its checkmate move. We are troubled by the State’s view that even if we enter
judgment for the Plaintiffs after a full trial, the State remains free to make the same
checkmate move yet again — and again, and again, and again.

We reject in the strongest possible terms the State’s attempt to finish its
intentional decision to dilute minority votes with a veneer of regular legislative
process. On the rare occasion that federal law directs federal courts to intrude in a

process ordinarily reserved for state politics, there is nothing customary or
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appropriate about a state legislature’s deliberate decision to ignore, evade, and
strategically frustrate requirements spelled out in a court order.

This is not the first time the Alabama Legislature has purposefully refused to
satisfy a federal court order about redistricting even after the Supreme Court
affirmed that order. See generally Sims v. Baggett, 247 F. Supp. 96 (M.D. Ala. 1965)
(three-judge court: Rives, Thomas, and Johnson, JJ.) (per curiam). We hope it will
be the last time.

The Legislature has raised the stakes of this litigation well beyond
redistricting. In a case all too familiar to Alabama, the Supreme Court explained
decades ago that decisions to ignore court orders are intolerable in our system of
ordered liberty even when they are undertaken in unassailable good faith and for
purely “righteous” purposes. See Walker v. City of Birmingham, 388 U.S. 307, 321
(1967). “[R]espect for judicial process,” the Supreme Court explained, “is a small
price to pay for the civilizing hand of law, which alone can give abiding meaning to
constitutional freedom.” /d.

Finally, we cannot help but observe the hazards of the Legislature’s conduct
that it apparently overlooked. We do not diminish the argument that race-based
redistricting under Section Two cannot last forever. But it seems painfully obvious
to us that the State’s decision to purposefully dilute the votes of Black Alabamians,

particularly after exhausting its appellate rights for a preliminary injunction entered
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under Section Two, flies in the face of its position that Section Two has outlived the
purpose Congress intended.

Likewise, we do not diminish the substantial improvements Alabama has
made in its official treatment of Black Alabamians in recent decades. Yet we cannot
reconcile the State’s intentional decision to discriminate in drawing its congressional
districts with its position that Alabama has finally closed out its repugnant history of
official discrimination involving voting rights.

The 2020 redistricting cycle in Alabama — the first cycle in 50 years that
Alabama has been free of the strictures of federal preclearance — did not have to
turn out this way. We wish it had not, but we have eyes to see the veritable mountain

of evidence that it did.
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I. BACKGROUND

We divide our discussion of the background of these cases into ten parts.

A. Relevant Federal Laws

Article I, § 2, of the Constitution requires that Members of the House of
Representatives “be apportioned among the several States . . . according to their
respective Numbers” and “chosen every second Year by the People of the several
States.” U.S. CONST. art. I, § 2. Each state’s population is counted every ten years in
a national census, and state legislatures rely on census data to apportion each state’s
congressional seats into districts.

Redistricting “is primarily the duty and responsibility of the State[].” Allen,
599 U.S. at 29 (quoting Abbott v. Perez, 585 U.S. 579, 603 (2018)). “[F]ederal-court
review of districting legislation represents a serious intrusion on the most vital of
local functions,” and when “assessing the sufficiency of a challenge to a districting
plan, a court must be sensitive to the complex interplay of forces that enter a
legislature’s redistricting calculus.” Abbott, 585 U.S. at 603 (quoting Miller v.
Johnson, 515 U.S. 900, 915-16 (1995)) (internal quotation marks omitted).

Redistricting must comply with federal law as set forth in the Constitution and
federal statutes. Reynolds v. Sims, 377 U.S. 533, 554-60 (1964); Wesberry v.
Sanders, 376 U.S. 1, 6 (1964). “[FJederal law impose[s] complex and delicately

balanced requirements regarding the consideration of race” in redistricting. Abbott,
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585 U.S. at 585.

On the one hand, the Equal Protection Clause “restrict[s] the use of race” in
redistricting. /d. That Clause “forbids ‘racial gerrymandering,’ that is, intentionally
assigning citizens to a district on the basis of race without sufficient justification.”
Id. at 585-86 (quoting Shaw v. Reno, 509 U.S. 630, 641 (1993)). That Clause “also
prohibits intentional ‘vote dilution,”” which is “invidiously . . . minimiz[ing] or
cancel[ing] out the voting potential of racial or ethnic minorities.” Id. at 586 (quoting
City of Mobile v. Bolden, 446 U.S. 55, 66—67 (1980) (plurality opinion) (alterations
in original)).

On the other hand, “compliance with the Voting Rights Act of 1965 pulls in
the opposite direction: It often insists that districts be created precisely because of
race.” Id. (citation omitted). Section Two provides:

(a) No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State or
political subdivision in a manner which results in a denial or
abridgement of the right of any citizen of the United States to vote on
account of race or color, or in contravention of the guarantees set forth
in section 10303(f)(2) of this title, as provided in subsection (b).

(b) A violation of subsection (a) is established if, based on the totality
of circumstances, it is shown that the political processes leading to
nomination or election in the State or political subdivision are not
equally open to participation by members of a class of citizens protected
by subsection (a) in that its members have less opportunity than other
members of the electorate to participate in the political process and to
elect representatives of their choice. The extent to which members of a
protected class have been elected to office in the State or political
subdivision is one circumstance which may be
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considered: Provided, That nothing in this section establishes a right to
have members of a protected class elected in numbers equal to their
proportion in the population.

52 U.S.C. § 10301.

“The essence of a [Section Two] claim . . . is that a certain electoral law,
practice, or structure interacts with social and historical conditions to cause an
inequality in the opportunities enjoyed by black and white voters.” Allen, 599 U.S.
at 17 (quoting Thornburg v. Gingles, 478 U.S. 30, 47 (1986)). That occurs “when a
State’s electoral structure operates in a manner that ‘minimize[s] or cancel[s] out
the[ir] voting strength,’” rendering “an individual . . . disabled from ‘enter[ing] into
the political process in a reliable and meaningful manner’ “in the light of past and
present reality, political and otherwise.’” Id. at 25 (first quoting Gingles, 478 U.S. at
47 and then quoting White v. Regester, 412 U.S. 755, 767 (1973) (alterations in
original)). “A district is not equally open, in other words, when minority voters
face—unlike their majority peers—bloc voting along racial lines, arising against the
backdrop of substantial racial discrimination within the State, that renders a minority
vote unequal to a vote by a nonminority voter.” 1d.

“[A] plaintiff may allege a § 2 violation in a single-member district if the
manipulation of districting lines fragments [cracks] politically cohesive minority
voters among several districts or packs them into one district or a small number of

districts, and thereby dilutes the voting strength of members of the minority

Page 7 of 552



Case 2:21-cv-01530-AMM  Document 490  Filed 05/08/25 Page 27 of 571

population.” Shaw v. Hunt (Shaw II), 517 U.S. 899, 914 (1996).

Under Gingles, a plaintiff asserting a claim of vote dilution under Section Two
“must satisfy three ‘preconditions.”” Allen, 599 U.S. at 18 (quoting Gingles, 478
U.S. at 50). “First, the ‘minority group must be sufficiently large and
[geographically] compact to constitute a majority in a reasonably configured
district.”” Id. (quoting Wis. Legislature v. Wis. Elections Comm ’n, 595 U.S. 398, 402
(2022) (per curiam)). A district is “reasonably configured” when “it comports with
traditional districting criteria, such as being contiguous and reasonably compact.”
1d. “Second, the minority group must be able to show that it is politically cohesive.”
Id. (quoting Gingles, 478 U.S. at 51). “And third, ‘the minority must be able to
demonstrate that the white majority votes sufficiently as a bloc to enable it . . . to
defeat the minority’s preferred candidate.” Id. (quoting Gingles, 478 U.S. at 51).

If a plaintiff establishes the three preconditions, the plaintiff must then “show,
under the ‘totality of circumstances,’ that the political process is not ‘equally open’
to minority voters.” Id. (quoting Gingles, 478 U.S. at 45-46); see Bartlett v.
Strickland, 556 U.S. 1, 11-12 (2009) (plurality opinion). We have been instructed
by the Supreme Court to use the factors identified in the Senate Judiciary Committee
Report accompanying the 1982 amendments to the Voting Rights Act to assess the
totality of the circumstances. See Allen, 599 U.S. at 18 (citing Gingles, 478 U.S. at

36-38, 45-46); see also infra Part III.A. “Another relevant consideration is whether
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the number of districts in which the minority group forms an effective majority is
roughly proportional to its share of the population in the relevant area.” League of
United Latin Am. Citizens v. Perry (“LULAC”), 548 U.S. 399, 426 (2006).

Notably, intent is not an element of a Section Two violation, and “proof that
a contested electoral practice or mechanism was adopted or maintained with the
intent to discriminate against minority voters, is not required.” City of Carrollton
Branch of the NAACP v. Stallings, 829 F.2d 1547, 1553 (11th Cir. 1987).

B. The 2021 Plan and First Preliminary Injunction (2021-2022)

After the 2020 Census, the Alabama Legislature began the decennial
redistricting process in May 2021 using population estimates from the Census
Bureau. To guide the process, the Committee passed redistricting guidelines (“the
2021 guidelines™). Milligan Doc. 404-1 at 1-3 (Ex. MX-41).° The 2021 guidelines
are attached to this Order as Appendix A, and they provide (among other things) for
how the Committee will consider and apply traditional redistricting principles.
Traditional redistricting principles “includ[e] compactness, contiguity, . . . respect
for political subdivisions or communities defined by actual shared interests,
incumbency protection, and political affiliation.” Ala. Legis. Black Caucus v.
Alabama, 575 U.S. 254, 272 (2015) (internal citation and quotation marks omitted).

The Milligan and Caster parties stipulated that under Alabama law, the

6 Exhibits that are identified by a letter and number are trial exhibits.
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Committee “was tasked with making a ‘continuous study of the reapportionment
problems in Alabama seeking solutions thereto’ and reporting its investigations,
findings, and recommendations to the Legislature as necessary for the ‘preparation
and formulation’ of redistricting plans for the Senate, House, and congressional
districts.” Milligan Doc. 436 9 63 (quoting Ala. Code § 29-2-52). They also
stipulated that the Committee can “prepare and propose the redistricting plan
required for the State Board of Education.” /d. (citing Ala. Code § 16-3-3).

The Census Bureau released data to Alabama in August 2021, id. § 70, and
the Singleton Plaintiffs initiated this first redistricting lawsuit on September 27,2021
against then-Alabama Secretary of State John Merrill, Singleton Doc. 1. The
Singleton Plaintiffs are registered voters in Alabama’s Second, Sixth, and Seventh
Congressional Districts under the 2023 Plan and lead plaintiff Bobby Singleton is a
Black Senator in the Legislature. Singleton Doc. 229 9§ 9-12; Tr. 2362.” The
Singleton Plaintiffs asserted that holding Alabama’s 2022 election under its 2011
map would violate the Constitution, so the Chief Judge of the United States Court of
Appeals for the Eleventh Circuit convened this three-judge court. Singleton Doc. 1

at 30-36; Singleton Doc. 13.

7 Citations to the trial transcript are identified by page number. Other transcripts are
identified by date. The transcript for the trial may be found at Singleton Docs. 302,
304-305, 307-312, 318-319; Milligan Docs. 463, 465-466,468-473, 479-480; and
Caster Docs. 376, 378-379, 381-386, 392—-393.
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Governor Ivey called a special legislative session on redistricting to begin in
October 2021, and the 2021 Plan became state law in November 2021. Singleton

Doc. 47 99 35-37, 40. It is sometimes described as “HB1” and appears below:

Case 2:21-cv-01530-AMM  Document 88-19 Filed 12/27/21 Page 1 of 1 FILED
06
2021 Alabama Congressional Plan {5 DISTRICT COURT

N.D. OF ALABAMA

©2021 CALIPER; ©2020 HERE

RC 000553

Milligan Doc. 403-20 (Ex. MX-20). The Singleton Plaintiffs amended their
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complaint to assert constitutional claims based on the 2021 Plan and request a
declaratory judgment and injunctive relief. Singleton Doc. 15 at 38-48. The
Singleton Plaintiffs have since amended their complaint to include a Section Two
claim. Singleton Doc. 229 9 80-83.

The Caster Plaintiffs then filed their lawsuit against the Secretary. Caster
Doc. 3. The Caster Plaintiffs are citizens of Alabama’s First, Second, and Seventh
Congressional Districts under the 2023 Plan. Caster Doc. 271 99 10-18. They
challenge the 2023 Plan, as they did the 2021 Plan, only under Section Two.
Compare Caster Doc. 271 9 123-129, with Caster Doc. 3 99 89-95. Caster is
pending before Judge Manasco sitting alone. The Caster Plaintiffs assert a single
claim of vote dilution and request declaratory and injunctive relief. Caster Doc. 271
q129.

The Milligan Plaintiffs then filed their lawsuit against the Secretary and the
Legislators. Milligan Doc. 1. The Milligan Plaintiffs are Black registered voters in
Alabama’s First and Second Congressional Districts and two organizations —
Greater Birmingham Ministries and the Alabama State Conference of the National
Association for the Advancement of Colored People (“NAACP”) — with members
who are registered voters in those districts and the Seventh District. Milligan Doc.
329 99 18-26. These plaintiffs assert claims of vote dilution under Section Two and

racial gerrymandering and intentional discrimination under the Fourteenth
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Amendment. /d. 49 190-205. They request declaratory and injunctive relief and bail-
in under Section 3(c) of the Voting Rights Act. Id. § 206.

Judge Manasco ordered that Milligan was required to be heard by a three-
judge court, and the Chief Judge of the Eleventh Circuit convened a court composed
of the same judges who comprise the Singleton Court. Milligan Docs. 22, 23. The
Legislators intervened in Singleton and Caster. Singleton Doc. 32; Caster Doc. 69.

Each set of Plaintiffs moved for a preliminary injunction. Singleton Docs. 42,
57; Milligan Doc. 69; Caster Doc. 56. The three-judge Singleton Court consolidated
Singleton and Milligan “for the limited purposes” of preliminary injunction
proceedings; set a hearing for January 4, 2022; and set prehearing deadlines.
Milligan Doc. 40 at 3, 10—12. Judge Manasco set Caster for a hearing on the same
date and set identical prehearing deadlines. Caster Doc. 40 at 2-5.

All parties agreed to a consolidated preliminary injunction proceeding that
permitted consideration of evidence in a combined fashion. All parties also agreed
that evidence admitted in any one of the three cases could be used in the other two
cases absent a specific objection. See Singleton Doc. 72-1 at 2-3; Caster Doc. 74;
Tr. Dec. 20, 2021 Hrg. at 14—17; Tr. Jan. 4, 2022 Hrg. 29.

The preliminary injunction hearing commenced on January 4 and concluded
on January 12, 2022. Allen, 599 U.S. at 16. Later that month, we preliminarily

enjoined the State from using the 2021 Plan because we concluded that it likely
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violated Section Two. See Milligan Doc. 107. In that order, we ruled:

Because the Milligan plaintiffs are substantially likely to prevail on
their claim under the Voting Rights Act, under the statutory framework,
Supreme Court precedent, and Eleventh Circuit precedent, the
appropriate remedy is a congressional redistricting plan that includes
either an additional majority-Black congressional district, or an
additional district in which Black voters otherwise have an opportunity
to elect a representative of their choice. See, e.g., Bartlett v. Strickland,
556 U.S. 1, 24 (2009); Cooper v. Harris, 137 S. Ct. 1455, 1470, 1472
(2017). Supreme Court precedent also dictates that the Alabama
Legislature (“the Legislature™) should have the first opportunity to
draw that plan. See, e.g., North Carolina v. Covington, 138 S. Ct. 2548,
2554 (2018); White v. Weiser, 412 U.S. 783, 794-95 (1973).

The Legislature enjoys broad discretion and may consider a wide range
of remedial plans. As the Legislature considers such plans, it should be
mindful of the practical reality, based on the ample evidence of
intensely racially polarized voting adduced during the preliminary
injunction proceedings, that any remedial plan will need to include two
districts in which Black voters either comprise a voting-age majority or
something quite close to it.
Id. at 5-6.
The State appealed and the Supreme Court stayed our injunction. Allen, 599
U.S. at 17. Wes Allen succeeded John Merrill as the Secretary. Milligan Doc. 161.

C. The Supreme Court’s Ruling (2023)

On June 8, 2023, the Supreme Court affirmed the preliminary injunction. See
Allen, 599 U.S. at 16-17. We divide our discussion of that ruling into four parts: we
first discuss the opinion of the Court, we then turn to the part of the Chief Justice’s
opinion that is the opinion of four Justices, we then consider Justice Kavanaugh’s

concurrence, and last we discuss the dissents.
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1. Controlling Precedent

Chief Justice Roberts delivered the opinion of the Court, joined by Justices
Sotomayor, Kagan, Kavanaugh, and Jackson (except that Justice Kavanaugh did not
join one portion of a Part of the opinion). /d. at 8, 30. The Supreme Court began by
stating the ruling:

[A] three-judge District Court sitting in Alabama preliminarily enjoined

the State from using the districting plan it had recently adopted for the

2022 congressional elections, finding that the plan likely violated

Section 2 of the Voting Rights Act. This Court stayed the District

Court’s order pending further review. After conducting that review, we
now affirm.

Id. at 9-10 (internal citations omitted).

Next, the Supreme Court discussed the history of the Fifteenth Amendment,
the passage of the Voting Rights Act in 1965, and the congressional compromise
behind the 1982 amendments to that statute. /d. at 10-14.

The Supreme Court explained that in the early 1980s, as the result of its
decision in another Alabama case, City of Mobile, 446 U.S. 55 (1980), a ““sharp
debate” brewed in Congress about whether the legal test for relief under Section Two
should focus on discriminatory effects or discriminatory intent. Allen, 599 U.S. at
11-13. In response to public concern that an effects test could produce “a quota
system for electoral politics,” Congress ultimately compromised along lines
proposed by Senator Bob Dole: “Section 2 would include the effects test that many

desired but also a robust disclaimer against proportionality.” Id. at 13. That
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proportionality disclaimer endures in Section Two today. See 52 U.S.C. § 10301(b).

The Supreme Court then observed that “[f]or the first 115 years following
Reconstruction, the State of Alabama elected no black Representatives to Congress.”
Allen, 599 U.S. at 14. Only after a Section Two lawsuit did that change when District
7 elected Earl Hilliard in 1992 and Alabama’s later maps largely resembled its 1992
map. Id. at 14—15; Wesch v. Hunt, 785 F. Supp. 1491 (S.D. Ala. 1992).

The Supreme Court then reiterated its ruling: “The District Court found that
plaintiffs demonstrated a reasonable likelihood of success on their claim that [the
2021 Plan] violates § 2. We affirm that determination.” Allen, 599 U.S. at 17.

Next, the Supreme Court restated the controlling legal standard, as set forth in
Gingles and applied by federal courts “[f]or the past forty years.” Id. at 17—19. The
Court observed that “Congress has never disturbed [the Supreme Court’s]
understanding of [Section Two] as Gingles construed it,” and that Congress has
remained silent despite decades of litigation under Gingles, as the Court has applied
Gingles “in one [Section Two] case after another, to different kinds of electoral
systems and to different jurisdictions in States all over the country.” Id. at 19 (citing
cases from across the United States).

The Court then restated the ruling: “As noted, the District Court concluded
that plaintiffs’ § 2 claim was likely to succeed under Gingles. Based on our review

of the record, we agree.” Id. at 19 (internal citations omitted). The Supreme Court
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then reviewed our analysis of each Gingles requirement and agreed with our analysis
as to each requirement. /d. at 19-23. It did not hold, suggest, or even hint that any
aspect of our Gingles analysis was erroneous. See id.

“With respect to the first Gingles precondition,” the Supreme Court held that
we “correctly found that black voters could constitute a majority in a second district
that was reasonably configured.” Id. at 19 (internal quotation marks omitted). The
Supreme Court ruled that “[t]he plaintiffs adduced eleven illustrative maps—that is,
example districting maps that Alabama could enact—each of which contained two
majority-black districts that comported with traditional districting criteria.” Id. at 20.

The Supreme Court then considered the illustrative plans prepared by Dr.
Moon Duchin, one of the experts for the Milligan Plaintiffs (“the Duchin Plans”).
The Supreme Court observed that we “explained that the maps submitted by [Dr.
Duchin] performed generally better on average than did [the 2021 Plan].” Id. at 20
(internal quotation marks omitted). Likewise, the Supreme Court considered the
illustrative plans prepared by Mr. Bill Cooper, one of the experts for the Caster
Plaintiffs (“the Cooper Plans”). The Supreme Court observed that Mr. Cooper
“produced districts roughly as compact as the existing plan,” and that “none of
plaintiffs’ maps contained any tentacles, appendages, bizarre shapes, or any other
obvious irregularities that would make it difficult to find them sufficiently compact.”

Id. (internal quotation marks omitted).
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Next, the Supreme Court held that the “Plaintiffs” maps also satisfied other
traditional districting criteria. They contained equal populations, were contiguous,
and respected existing political subdivisions . . . . Indeed, some of plaintiffs’
proposed maps split the same number of county lines as (or even fewer county lines
than) the State’s map.” Id. at 20. Accordingly, the Supreme Court “agree[d] with”
us that “plaintiffs’ illustrative maps strongly suggested that Black voters in Alabama
could constitute a majority in a second, reasonably configured, district.” /d. (internal
quotation marks omitted).

Next, the Supreme Court turned to the State’s argument “that plaintiffs’ maps
were not reasonably configured because they failed to keep together a traditional
community of interest within Alabama.” Id. The Supreme Court recited the State’s
argument that “the Gulf Coast region . . . is such a community of interest, and that
plaintiffs’ maps erred by separating it into two different districts.” /d.

The Supreme Court “d[id] not find the State’s argument persuasive.” Id. at 21.
The Supreme Court reasoned that “[o]nly two witnesses testified that the Gulf Coast
was a community of interest,” that “testimony provided by one of those witnesses
was partial, selectively informed, and poorly supported,” and that “[t]he other
witness, meanwhile, justified keeping the Gulf Coast together simply to preserve
political advantage.” Id. (internal quotation marks omitted). The Supreme Court

concluded that we “understandably found this testimony insufficient to sustain
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Alabama’s overdrawn argument that there can be no legitimate reason to split the
Gulf Coast region.” Id. (internal quotation marks omitted).

Next, the Supreme Court considered an alternative basis for its agreement
with our Gingles I analysis: that “[e]ven if the Gulf Coast did constitute a community
of interest . . . [we] found that plaintiffs’ maps would still be reasonably configured
because they joined together a different community of interest called the Black
Belt.” Id. at 21. The Supreme Court then described the reasons why the Black Belt
1s a community of interest — its “high proportion of black voters, who share a rural
geography, concentrated poverty, unequal access to government services, . . . lack
of adequate healthcare, and a lineal connection to the many enslaved people brought
there to work in the antebellum period.” Id. (internal quotation marks omitted).®

The Supreme Court agreed with us again, ruling that we “concluded—
correctly, under [Supreme Court] precedent—that [we] did not have to conduct a

beauty contest between plaintiffs’ maps and the State’s. There would be a split

8 The parties had stipulated that Alabama’s Black Belt “is named for the region’s
fertile black soil. The region has a substantial Black population because of the many
enslaved people brought there to work in the antebellum period. All the counties in
the Black Belt are majority- or near majority-BVAP.” Milligan Doc. 53 § 60. They
further stipulated that the Black Belt includes eighteen “core counties” (Barbour,
Bullock, Butler, Choctaw, Crenshaw, Dallas, Greene, Hale, Lowndes, Macon,
Marengo, Montgomery, Perry, Pickens, Pike, Russell, Sumter, and Wilcox), and that
five other counties (Clarke, Conecuh, Escambia, Monroe, and Washington) are
“sometimes included.” Id. § 61.
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community of interest in both.” Id. at 21 (internal quotation marks omitted) (quoting
Singleton v. Merrill, 582 F. Supp. 3d 924, 1012 (N.D. Ala. 2022)).

The Supreme Court then rejected the State’s argument that the 2021 Plan
satisfied Section Two because it performed better than Plaintiffs’ illustrative plans
on a core retention metric — “a term that refers to the proportion of districts that
remain when a State transitions from one districting plan to another.” Id. at 21-22.
The Supreme Court rejected that metric on the ground that the Supreme Court “has
never held that a State’s adherence to a previously used districting plan can defeat a
§ 2 claim” because “[1]f that were the rule, a State could immunize from challenge a
new racially discriminatory redistricting plan simply by claiming that it resembled
an old racially discriminatory plan.” Id. at 22. “That is not the law,” the Supreme
Court made clear: Section Two “does not permit a State to provide some voters less
opportunity . . . to participate in the political process just because the State has done
it before.” Id. (internal quotation marks omitted).

The Supreme Court next discussed the second and third Gingles requirements.
The Supreme Court accepted our determination that “there was no serious dispute
that Black voters are politically cohesive, nor that the challenged districts’ white
majority votes sufficiently as a bloc to usually defeat Black voters’ preferred
candidate.” Id. (internal quotation marks omitted). The Supreme Court recited the

relevant statistics and noted that the State’s expert “conceded that the candidates

Page 20 of 552



Case 2:21-cv-01530-AMM  Document 490  Filed 05/08/25 Page 40 of 571

preferred by white voters in the areas that he looked at regularly defeat the candidates
preferred by Black voters.” Id. (internal quotation marks omitted).

The Supreme Court next concluded that the plaintiffs “carried their burden at
the totality of circumstances stage.” Id. The Supreme Court upheld our findings that
“elections in Alabama were racially polarized; that Black Alabamians enjoy virtually
zero success in statewide elections; that political campaigns in Alabama had been
characterized by overt or subtle racial appeals; and that Alabama’s extensive history
of repugnant racial and voting-related discrimination is undeniable and well
documented.” /d. (internal quotation marks omitted).

The Supreme Court concluded by again stating its ruling: “We see no reason
to disturb the District Court’s careful factual findings, which are subject to clear
error review and have gone unchallenged by Alabama in any event. Nor is there a
basis to upset the District Court’s legal conclusions. The Court faithfully applied our
precedents and correctly determined that, under existing law, [the 2021 Plan]
violated § 2.” Id. at 23 (internal quotation marks and citation omitted).

We have carefully reviewed our Opinion and that of the Supreme Court and
discern no basis to conclude that any aspect of our previous Section Two analysis
was erroneous.

Next, the Supreme Court turned to arguments by the State urging the Supreme

Court to “remake [its] § 2 jurisprudence anew,” which the Supreme Court described

Page 21 of 552



Case 2:21-cv-01530-AMM  Document 490 Filed 05/08/25 Page 41 of 571

as “[t]he heart of these cases.” Id. The Supreme Court explained that the “centerpiece
of the State’s effort is what it calls the ‘race-neutral benchmark.’” /d. The Supreme
Court then discussed problems with the argument, which it found “compelling
neither in theory nor in practice.” Id. at 23-24.

The Supreme Court rejected the State’s assertion that existing precedent
“inevitably demands racial proportionality in districting, contrary to”” Section Two.
Id. at 26. “[Plroperly applied,” the Supreme Court explained, “the Gingles
framework itself imposes meaningful constraints on proportionality, as [Supreme
Court] decisions have frequently demonstrated.” Id. The Supreme Court then
discussed three cases to illustrate how Gingles constrains proportionality: Shaw, 509
U.S. at 647, 655; Miller, 515 U.S. at 906, 910-11; and Bush v. Vera, 517 U.S. 952,
960 (1996) (plurality opinion). Allen, 599 U.S. at 27-29.

“Forcing proportional representation is unlawful,” the Supreme Court
reiterated, and Section Two “never requires adoption of districts that violate
traditional redistricting principles.” Allen, 599 U.S. at 28-30 (internal quotation
marks omitted). Rather, its “exacting requirements . . . limit judicial intervention to
those instances of intensive racial politics where the excessive role of race in the
electoral process . . . denies minority voters equal opportunity to participate.” Id. at
30 (internal quotation marks omitted).

In Part I1I-B-1 of the opinion, the Supreme Court then discussed “how the
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race-neutral benchmark would operate in practice.” Id. Justice Kavanaugh did not
join Part III-B-1, which is the only part of the Chief Justice’s opinion that Justice
Kavanaugh did not join. See id. at 8. We discuss it below. See infra Part 1.C.2.

Finally, the Supreme Court rejected the State’s arguments that the Supreme
Court “should outright stop applying § 2 in cases like these” because it “does not
apply to single-member redistricting” and “is unconstitutional as [we] applied it.”
Allen, 599 U.S. at 38. The Supreme Court observed that it has “applied § 2 to States’
districting maps in an unbroken line of decisions stretching four decades” and has
“unanimously held that § 2 and Gingles ‘[c]ertainly . . . apply’ to claims challenging
single-member districts.” Id. (quoting Growe v. Emison, 507 U.S. 25, 40 (1993)).
The Supreme Court reasoned that adopting the State’s approach would require it to
abandon this precedent and explained its refusal to do so: “Congress is undoubtedly
aware of our construing § 2 to apply to districting challenges. It can change that if it
likes. But until and unless it does, statutory stare decisis counsels our staying the
course.” Id. at 39.

Ultimately, the Supreme Court acknowledged “[t]he concern that [Section
Two] may impermissibly elevate race in the allocation of political power within the
States,” but held that “a faithful application of our precedents and a fair reading of
the record before us do not bear [that concern] out here.” Id. at 41-42.

The Supreme Court affirmed our judgments in Caster and Milligan. Id. at 42.
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2. Part III-B-1 of the Chief Justice’s Opinion

In Part III-B-1, the Chief Justice, in an opinion joined by three other Justices,
explained why the State’s race-neutral benchmark approach would “fare[] poorly”
in practice.” Id. at 30 (Roberts, C.J.). The four justices explained that Alabama’s
benchmark would “change existing law” by “prohibiting the illustrative maps that
plaintiffs submit to satisfy the first Gingles precondition from being based on race.”
Id. (internal quotation marks omitted). The four justices then explained why they
saw “no reason to impose such a new rule.” Id. at 30-33. The four justices observed
that on its face, Section Two “‘demands consideration of race,”” acknowledged that
the “line between racial predominance and racial consciousness can be difficult to
discern,” and explained their view that “it was not breached here.” Id. (quoting
Abbott v. Perez, 585 U.S. 579, 587 (2018)).

The State has previously argued that Part I11I-B-1 tells us that only a plurality
of Justices “concluded that at least some of the plans drawn by Bill Cooper did not
breach the line between racial consciousness and racial predominance.” Milligan

Doc. 267 9 39 (internal quotation marks omitted). But the State overreads Part III-

? We distinguish Part II1-B-1, the opinion of four justices, from a plurality opinion.
“A plurality opinion is one that doesn’t garner enough appellate judges’ votes to
constitute a majority, but has received the greatest number of votes of any of the
opinions filed, among those opinions supporting the mandate.” Bryan A. Garner, et
al, The Law of Judicial Precedent 195 (2016) (internal quotation marks and footnote
omitted). All other parts of the Chief Justice’s opinion garnered five votes.
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B-1 as leaving open for relitigation the question whether the Plaintiffs submitted at
least one illustrative remedial plan in which race did not play an improper role.

The affirmance tells us that a majority of the Supreme Court concluded that
the Plaintiffs satisfied their burden under the first Gingles precondition. This
necessarily reflects a conclusion that the Plaintiffs submitted at least one illustrative
map in which race did not play an improper role. Justice Kavanaugh’s concurrence
is to the same effect — Justice Kavanaugh did not suggest, let alone say, that he
“vote[d] to affirm” despite finding that the Plaintiffs submitted no illustrative map
that properly considered race. Allen, 599 U.S. at 45 (Kavanaugh, J., concurring in
part). What Part III-B-1 tells us — and no more — is that only four Justices agreed
with every statement in that Part.

3. Justice Kavanaugh’s Concurrence

Justice Kavanaugh “agree[d] with the [Supreme] Court that Alabama’s
redistricting plan violates § 2,” and he “wr[o]te separately to emphasize four points.”
Id. at 42. First, he rejected the State’s request that the Supreme Court overrule
Gingles because “the stare decisis standard for [the Supreme] Court to overrule a
statutory precedent, as distinct from a constitutional precedent, is comparatively
strict. Unlike with constitutional precedents, Congress and the President may enact
new legislation to alter statutory precedents such as Gingles.” Id. Justice Kavanaugh

observed that “[i]n the past 37 years . . . Congress and the President have not
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disturbed Gingles, even as they have made other changes to the Voting Rights Act.”
1d.

Second, Justice Kavanaugh rejected the State’s contention that “Gingles
inevitably requires a proportional number of majority-minority districts, which in
turn contravenes the proportionality disclaimer” in Section Two. Id. at 43. Justice
Kavanaugh explained that the Supreme Court’s precedents establish that “Gingles
does not mandate a proportional number of majority-minority districts.” Id. Rather,
“Gingles requires the creation of a majority-minority district only when, among
other things, (i) a State’s redistricting map cracks or packs a large and
‘geographically compact’ minority population and (ii) a plaintiff’s proposed
alternative map and proposed majority-minority district are ‘reasonably
configured’—namely, by respecting compactness principles and other traditional
districting criteria such as county, city, and town lines.” /d.

Justice Kavanaugh explained further that if “Gingles demanded a proportional
number of majority-minority districts, States would be forced to group together
geographically dispersed minority voters into unusually shaped districts, without
concern for traditional districting criteria such as county, city, and town lines,” but
“Gingles and [the Supreme] Court’s later decisions have flatly rejected that
approach.” Id.

Third, Justice Kavanaugh rejected Alabama’s ‘“race-neutral benchmark”
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because Section Two “requires in certain circumstances that courts account for the
race of voters so as to prevent the cracking or packing—whether intentional or not—
of large and geographically compact minority populations.” /d. at 44.

“Fourth,” Justice Kavanaugh emphasized, “Alabama asserts that § 2, as
construed by Gingles to require race-based redistricting in certain circumstances,
exceeds Congress’s remedial or preventive authority,” but “the constitutional
argument presented by Alabama is not persuasive in light of the Court’s precedents.”
Id. at 45. Justice Kavanaugh observed that “the authority to conduct race-based
redistricting cannot extend indefinitely into the future,” but declined to consider that
argument then because Alabama had not raised it. /d.

Justice Kavanaugh reiterated that he “vote[d] to affirm” and “concur|[red] in
all but Part III-B-1 of the Court’s opinion.” Id. at 45.

4. The Dissents

Justice Thomas published a dissent. Justice Thomas, with Justice Gorsuch
joining, first argued that Section Two does not apply to redistricting. /d. at 45—49
(Thomas, J., dissenting). Then, with Justices Gorsuch, Barrett, and Alito joining, he
argued that Alabama “should prevail” even if Section Two were applicable because
(1) there should be a race-neutral benchmark in Section Two cases and (2) race
predominated in the drawing of the plaintiffs’ illustrative remedial plans. /d. at 50—

65. Finally, with Justices Gorsuch and Barrett joining, Justice Thomas argued that
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the way we applied Section Two 1s unconstitutional. /d. at 67—88.

Justice Alito also published a dissent, joined by Justice Gorsuch. Id. at 94
(Alito, J., dissenting). Justice Alito wrote that he would reconfigure Gingles to “take
constitutional requirements into account.” Id. at 95. He described his view that Dr.
Duchin and Mr. Cooper assigned race a predominant role in their illustrative plans
and argued that we gave “substantial weight” to proportionality, in violation of
Section Two. Id. at 102. Finally, Justice Alito discussed his view that existing legal
standards trap “States ‘between the competing hazards of liability” imposed by the
constitution and the [Voting Rights Act].” Id. at 109 (cleaned up).

D. The 2023 Plan

On return from the Supreme Court, Milligan came before this three-judge
Court, and Caster before Judge Manasco, for remedial proceedings. The State
requested that we delay remedial proceedings for approximately five weeks to allow
the Legislature time to enact a new plan, and we did. Milligan Docs. 166, 168.

Governor Ivey called a legislative special session (the “2023 Special
Session”) to consider congressional redistricting. Milligan Doc. 436 99 119-120.
Senator Livingston and Representative Pringle co-chaired the Committee, which had
“22 members, including 7 Black legislators, who are all Democrats, and 15 White
legislators, who are all Republicans.” Id. 4 121. Representative Pringle moved for

the Committee to re-adopt the 2021 guidelines, and it did. /d. § 123. The
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Committee’s 2023 guidelines (“the 2023 guidelines™) are attached to this order as
Appendix A.

The special session of the Legislature commenced on July 17, 2023. See
Milligan Doc. 173-1. Ultimately, as we discuss at length below, see infra Part 1.1.3,
on July 20, 2023, the Alabama House of Representatives passed a congressional
districting plan titled the “Community of Interest Plan.” Milligan Doc. 251 94 16,
22. That same day, the Alabama Senate passed a different plan, titled the
“Opportunity Plan.” Id. 9 19, 22. The next day, a six-person bicameral Conference
Committee passed the 2023 Plan, which was a modified version of the Opportunity
Plan. Id. 9 23. Later that day, the Legislature enacted the 2023 Plan (also known as
“SB5”), and Governor Ivey signed it into law. Milligan Doc. 186.

Although neither the 2021 Plan, nor the Community of Interest Plan, nor the
Opportunity Plan was accompanied by any legislative findings, when the Legislature
enacted the 2023 Plan, it recited eight pages of legislative findings (“the 2023
legislative findings”). We attach those findings to this order as Appendix B.

The 2023 Plan keeps Alabama’s two Gulf Coast counties (Mobile and
Baldwin Counties) together in District 1 and combines much of the Black Belt in

Districts 2 and 7:
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The 2023 Plan, like the 2021 Plan we enjoined, has only one majority-Black
district. Compare Milligan Doc. 186-1 at 2, with Milligan Doc. 107 at 2-3. In the
2023 Plan, District 7 has a BVAP of 50.65% (it was 55.3% in the 2021 Plan).
Compare Milligan Doc. 186-1 at 2, with Milligan Doc. 53 9 57. The district with the
next largest BVAP is District 2, where Black Alabamians account for 39.93% of the
voting age population. Milligan Docs. 186-1 at 2, 251 9 3.

The inclusion of legislative findings in the 2023 Plan is novel; no such
findings appear in Alabama’s previous plans. (The Committee passed guidelines for
Alabama’s previous plans, as it did in 2023, but the Legislature did not enact
findings. See Milligan Doc. 410-49 (Ex. DX-147); Milligan Doc. 410-50 (Ex. DX-
148).) Additionally, as explained below, the 2023 legislative findings differ from the
2023 guidelines. Compare App. A, with App. B.

In the 2023 legislative findings, the Legislature “f[ound] and declare[d]” first
that it “adheres to traditional redistricting principles when adopting congressional
districts.” App. B at 1. The Legislature then quoted the Supreme Court’s statement
in these cases that Section Two “never requires adoption of districts that violate
traditional redistricting principles.” Id. The 2023 legislative findings next provide
that the Legislature’s intent in adopting the 2023 Plan “is to comply with federal
law,” including the Constitution and Voting Rights Act. /d. They further provide that

the Legislature’s intent is to give effect to several “traditional redistricting
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. 29 ¢¢

principles,” including: “minimal population deviation,” “contiguous geography,”
“reasonably compact geography,” and that the plan “shall contain no more than six
splits of county lines,” “keep together communities of interest,” and “not pair
incumbent members of Congress.” Id. at 1-2.

The 2023 legislative findings provided that these “principles” are “non-
negotiable,” defined “community of interest,” and “declare[d] that at least the three
following regions are communities of interest that shall be kept together to the fullest
extent possible in this congressional redistricting plan: the Black Belt, the Gulf
Coast, and the Wiregrass.” Id. at 2-3. Although all of these communities of interest
are located in South and Central Alabama, the 2023 legislative findings did not
identify any other communities of interest in Alabama. See id.

The 2023 legislative findings described the Black Belt by listing the 23
counties it includes and providing three paragraphs describing that it is
“characterized by its rural geography, fertile soil, and relative poverty, which have
shaped its unique history and culture.” Id. at 3—4. The 2023 legislative findings
described the Gulf Coast by listing the two counties it includes and providing nine
paragraphs across nearly three pages detailing their economy and history, including
their “French and Spanish Colonial heritage.” Id. at 4-7. The 2023 legislative

findings described the Wiregrass by listing the 9 counties it includes (3 of which

overlap with the Black Belt) and providing two sentences describing it. Id. at 7.
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The 2023 legislative findings are unlike the 2021 and 2023 guidelines in
several ways: first, the guidelines did not identify specific communities of interest,
nor describe any community of interest, second, the guidelines did not impose a cap
on the number of acceptable county splits, nor define that term, and third, the
guidelines did not describe any traditional redistricting principle as “non-
negotiable.” See App. A.

And finally, the 2023 guidelines (like their predecessors, see Milligan Doc.
410-49 (Ex. DX-147); Milligan Doc. 410-50 (Ex. DX-148)), specified both that the
Legislature intended to comply with the Voting Rights Act and that the plan “shall
have neither the purpose nor the effect of diluting minority voting strength.” See
App. A. The 2023 legislative findings do not expressly prohibit a plan with the
purpose or effect of diluting minority voting strength. See App. B.

Additionally, the 2023 legislative findings employed two definitions that
differ from definitions that the State stipulated during the preliminary injunction
proceedings and that we and the Supreme Court adopted. In their definition of
“community of interest,” the 2023 legislative findings eliminate any reference to
similarities based on ethnic, racial, or tribal identities that appeared in the definition
that the State used during the preliminary injunction proceedings. The 2023
legislative findings state: “A community of interest is a defined area of the state that

may be characterized by, among other commonalities, shared economic interests,
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geographic features, transportation infrastructure, broadcast and print media,
institutions, and historical or cultural factors.” App. B at 3. By contrast, in affirming
the stipulated definition used by this Court, the Supreme Court determined that a
community of interest is an “area with recognized similarities of interests, including
but not limited to ethnic, racial, economic, tribal, social, geographic, or historical
identities.” Allen, 599 U.S. at 20 (quoting Singleton, 582 F. Supp. 3d at 1012).

And in their definition of the Black Belt, the 2023 legislative findings
eliminate altogether the reference to race and slavery that was in the definition that
the State previously stipulated. We adopted that stipulation in our order, and the
Supreme Court quoted it. Compare Milligan Doc. 107 at 36-37 (quoting Milligan

Doc. 53 9 60) and Allen, 599 U.S. at 21, with App. B at 3-4. '° In our preliminary

10° At trial, the State objected to the Caster Plaintiffs offering the parties’ previous
stipulations (Caster Exs. 124-26) into evidence because “[t]hose stipulations were
made for purposes of the preliminary injunction hearing, not for trial.” Tr. 1505.
Judge Marcus replied to counsel for the State: “I understand you object to the
substance of the stipulation because you have new stipulations. Let us know if you
object to these as evidence that at one time they were stipulations.” Id. Later, when
the issue was re-raised, counsel for the State provided a fuller objection:

[W]e stipulated to those facts only for purposes of preliminary
injunction and those earlier proceedings. We entered into a new round
of stipulations where we had the benefit of all knowledge gained
through discovery. We reset the clock, in other words. Earlier on, the
proceedings were hurried. Everybody had a short time frame. And so,
to make sure there weren’t mistakes made or that they weren’t based on
incomplete knowledge, we have restarted the clock and entered into a
new set of stipulations. We do not feel it’s fair to hold [those against]
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injunction order, we found that the Black Belt “is named for the region’s fertile black
soil. The region has a substantial Black population because of the many enslaved
people brought there to work in the antebellum period. All the counties in the Black
Belt are majority- or near majority-BVAP.” Milligan Doc. 107 at 36-37. We went
on to find that: “The Black Belt is a collection of majority-Black counties that runs
through the middle of Alabama. The Black voters in the Black Belt share a rural
geography, concentrated poverty, unequal access to government services, and lack
of adequate healthcare.” Id. at 165.

In closing argument, counsel for the State described the practical upshot of
the 2023 legislative findings when he represented that he was “not aware of a way
to draw two majority-Black districts without going against the legislature’s priority
of keeping Mobile and Baldwin County whole™:

JUDGE MANASCO: So is it possible to draw a map that satisfies the
findings expressed in SB-5 with two opportunity districts?

[Counsel for the State]: I am not aware of a way to draw two majority-

us if we are no longer willing to enter into these stipulations.

Tr. 2415-16. When provided the opportunity to respond, counsel for the Caster
Plaintiffs stated: “We believe the [State] ha[s] agreed to these facts in the past and
that, whether or not [it] stand[s] by them today, the fact is that [it] ha[s] previously
stipulated that these were all facts.” Id. at 2416.

Because the parties revised the stipulations, the Court does not rely on the previously
stipulated definition of the Black Belt to understand the Black Belt. We simply
observe that the Legislature did not mention race or slavery in its findings while, at
the same time, the State stipulated to such facts in court.
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Black districts without going against the legislature’s priority of
keeping Mobile and Baldwin County whole.

JUDGE MANASCO: Okay.

JUDGE MARCUS: If that be the case, counsel, help me understand
how we could infer anything other than that this map was drawn to
avoid addressing and meeting the orders of this Court on remedy that
had been affirmed by the Supreme Court? If you drew your findings in
such a way as to make it mathematically impossible to comply with the
order of this Court and to comply with the order of the Supreme Court
of the United States, which affirmed our findings of fact, our
conclusions of law, and the remedy that we said you had to adopt in
order to comply -- if all of that’s so, haven’t you drawn a map in such
a way as to simply say, we will checkmate the Court orders?

[Counsel for the State]: No, Your Honor. I do not believe —

JUDGE MARCUS: Well, how else can you read the inference from
what you said, which is that this is nonnegotiable, effectively; that is to
say, you must keep these counties together; you accept that if you keep
them together, there is no way on God’s green earth you can draw two
majority-minority districts or anything quite close to it.

[Counsel for the State]: Because we think, Your Honor, that has to be
read in light of the record as a whole and what was going on at the time.
The legislature had before it, for example — you know, what the
Milligan plaintiffs have said about not splitting the Black Belt so many
ways, about what a race-neutral plan would look like. The legislature
may have been hoping -- and we think the record supports this -- to find
another argument that would lead the Court to believe a different
remedy was appropriate or that there was no Section 2 violation at all.
Obviously, those arguments did not work. They were made in good
faith and they were made with the knowledge that this Court would
have to look at those plans before they were used in an election.

JUDGE MARCUS: Gotcha.

Tr. 2647-49.
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E. Remedial Proceedings and the Second Preliminary Injunction
(2023)

All Plaintiffs objected to the 2023 Plan and requested another injunction.
Singleton Doc. 147; Milligan Doc. 200; Caster Doc. 179. We adopted the parties’
joint proposed scheduling order for remedial proceedings. Milligan Docs. 193, 194.

The United States filed a Statement of Interest, Milligan Doc. 199, and we
received three amicus briefs: one from Congresswoman Sewell and members of the
Congressional Black Caucus in support of the Plaintiffs, see Milligan Docs. 208,
232, 236; another from the National Republican Redistricting Trust in support of the
State, see Milligan Docs. 230, 232, 234; and another from certain elected officials
in Alabama in support of the Plaintiffs, see Milligan Docs. 255, 258, 260.

At the request of the parties and after a prehearing conference, we clarified
that remedial proceedings would be limited to the issue of whether the 2023 Plan
complies with the order of this Court, affirmed by the Supreme Court, and Section
Two. Milligan Doc. 203 at 3—4. We further clarified that because the scope of the
remedial hearing would be limited, the constitutional claims of the Singleton
Plaintiffs would not be at issue. /d. at 5. We set a remedial hearing in Milligan and
Caster for August 14, 2023, id. at 3, and a preliminary injunction hearing in
Singleton to commence immediately after the remedial hearing, id. at 6.

The State moved for further clarification about the remedial proceedings.

Milligan Doc. 205. The State reiterated its position that because the 2021 Plan was

Page 37 of 552



Case 2:21-cv-01530-AMM  Document 490 Filed 05/08/25 Page 57 of 571

repealed and replaced when the 2023 Plan became Alabama law, the 2023 Plan
“remedies the likely § 2 violation unless Plaintiffs show that the 2023 Plan likely
violates § 2.” Id. at 3. Put differently, the State’s position was that these cases were
not in a “purely remedial” posture because we needed to conduct a “preliminary
injunction hearing related to a new law,” in which the Plaintiffs would be required
to establish that the 2023 Plan violates Section Two “anew” to obtain relief. /d. at
2-3 (quoting Milligan Doc. 169). All Plaintiffs responded. Milligan Doc. 210;
Caster Doc. 190; Singleton Doc. 161.

We again clarified the scope of the remedial proceedings and explained that
the purpose of remedial proceedings would be to determine whether the 2023 Plan
remedies the likely Section Two violation found by this Court, which the Supreme
Court affirmed. Milligan Doc. 222 at 8-9. We emphasized that the plaintiffs “bear
the burden to establish that the 2023 Plan does not remedy the likely Section Two
violation that this Court found and the Supreme Court affirmed.” Id. at 9. We
reiterated that the remedial proceedings would not relitigate the findings made in
connection with the previous liability determination. /d. at 11. In our second
preliminary injunction order, we not only addressed whether the 2023 Plan remedied
the likely Section 2 violation, but in the alternative, we reviewed the 2023 Plan from
scratch, starting anew. Milligan Doc. 272 at 139.

For purposes of the remedial hearing, all parties again agreed that we could
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consider all evidence admitted in either Milligan or Caster, including evidence
admitted during the previous preliminary injunction hearing, in both cases unless
counsel raised a specific objection. Milligan Doc. 203 at 5; Caster Doc. 182; Aug.
14,2023 Tr. 61.

At the remedial hearing, the State maintained its position that despite the
Supreme Court’s affirmance of our injunction, the 2023 Plan had reset the
proceedings to ground zero for the Plaintiffs, such that they had to establish anew
their entitlement to injunctive relief. Invoking a baseball analogy, Judge Marcus
asked the Alabama Solicitor General whether we were “in the first inning of the first
[g]ame of this proceeding”; counsel responded, “I think we are.” Aug. 14, 2023 Tr.
61-62.

Also at that hearing, the State readily conceded that the 2023 Plan does not
include an additional opportunity district. Indeed, the State asserted that
notwithstanding our preliminary injunction order and the relief we granted, and the
Supreme Court’s affirmance, the Legislature was not required to include an
additional opportunity district in the 2023 Plan. /d. at 75, 159—-64.

We inquired extensively of the Solicitor General about the State’s concession.
First, the Solicitor General asserted that if we were again to order an additional
opportunity district, we would violate the Supreme Court’s affirmance of our

preliminary injunction:
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JUDGE MANASCO: . .. So in our previous order, we considered the
tension between Section 2 compliance and racial gerrymandering. And
we indicated following our liability finding what an appropriate remedy
would be, that it would be a map that includes an additional opportunity
district. I asked a question about that earlier with respect to the motion
in limine, but now I’m asking a question with respect to the substance,
not necessarily with respect to the evidence you think we ought to
consider or ought not to. What role did our statement about the
additional opportunity district play in what was necessary to comply
with our order?

[Solicitor General]: I think your statement made clear that if we were
going to move forward with the exact same priority given to
communities of interest, compactness, and county lines as we gave in
2021, that we would likely need to have two majority-[B]lack districts
or something quite close to it. But I don’t think we were bound to stick
to that same prioritization of those same legitimate principles, which
the Supreme Court blessed in Allen and has blessed repeatedly as things
that a state is allowed to do when it’s doing the hard work of trying to
draw congressional districting lines.

JUDGE MANASCO: All right. So where are we now? I take it that the
state’s position is that this is, although it’s a remedial proceeding, sort
of functionally very much like a preliminary injunction hearing, where
if we were to grant the relief that the plaintiffs request, we would be
entering an injunction against SB-5 instead of SB-1. So indulge a
hypothetical for a moment. If we were to say again there is a violation
and what has to happen is an additional opportunity district, what would
be the impact in this context of the statement about an additional
opportunity district?

[Solicitor General]: Your Honor, I think our position would be that that
would be a violation of Allen vs. Milligan Supreme Court’s order
because they have not satisfied Gingles 1. And so you would be
requiring us to adopt a map that violates traditional principles which the
Supreme Court declared to be unlawful.

JUDGE MANASCO: Well, at what point does the federal court in your
view have the ability to comment on whether the appropriate remedy
includes an additional opportunity district? On liability? On remedy?
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Both? Or never?

[Solicitor General]: I don’t think there’s any prohibition on the Court
commenting on what it thinks an appropriate remedy would be, but I
do think that that statement had to have been in the context of the 2021
plan and through traditional principles that were given effect in that
plan, because again, this is again intensely local appraisal of -- it was
an intensely local appraisal of that plan.

JUDGE MANASCO: You can appreciate the concern, though, that if
all that’s necessary to occur to avoid the additional opportunity district
1s to redefine the principles, that there never comes a moment where on
the state’s logic, which we’re still in the hypothetical world -- there
never comes a moment where the Court can say with force that there
has to be an additional opportunity district, because all that’s required
is for the state to redefine the context every time.

[Solicitor General]: Your Honor, I would dispute that proposition. We
couldn’t rely on core retention. A/len made that clear. So if we said the
new context 1s core retention, it is our number one priority, that would
do us no good in a future challenge. But what we did rely on are those
three principles that the Court has said are things that states can do and
have always done.

JUDGE MANASCO: But for example, SB-5 pays attention to the
Wiregrass. We weren’t talking about the Wiregrass in January of 2022.
Is there a point at which the context becomes somewhat fixed? We have
a census every ten years. So the numerical features that -- the numerical
demographics that we’re dealing with are fixed at that point in time.
But is there some point -- does the state acknowledge any point during
the ten-year cycle where the ability to redefine the principles cuts off
and the Court’s ability to order an additional opportunity district
attaches?

[Solicitor General]: Your Honor, I think it sounds a lot like a
preclearance regime, which I don’t think Section 2 —

JUDGE MANASCO: No. In this world, we’ve made a liability finding.
It’s not -- I mean, it’s not preclearance. There’s been a liability finding
as to HB-1. I take it you are urging us to make a liability finding before

Page 41 of 552



Case 2:21-cv-01530-AMM  Document 490  Filed 05/08/25 Page 61 of 571

we do anything, if we do, do anything with respect to HB-5. My
question is: If we have to make the liability finding every time and you
say that until we make the liability finding we can never comment on
the appropriate remedy because the context can be redefined, when in
the cycle does the loop cut off?

[Solicitor General]: Your Honor, there are obviously timing issues that
we discussed earlier today. If you find that there is a problem with this
map that it likely violates Section 2, as well, then our time has run out,
and we will have a court drawn map for the 2024 election barring
appellate review. But so I think that would address that concern. But --
and this is how federal courts work when it comes to any law that is
challenged and is enjoined. If the new law that is enacted that repeals
the law whether it’s dealing with the First Amendment concern or
dealing with -- with any other area of the law that is touched with
potential federal interest, it’s incumbent on the plaintiff to show that the
new law is also violative of federal law. And if the new law looks
identical or very, very close to the old law, that’s an easy showing to
make, the problem for the plaintiffs here is this is not the same map.
This is —

JUDGE MANASCO: Let me ask it I guess a little more finely. With
respect to HB-1 when we made the liability finding, is it the state’s
position that at that time this Court had no authority to comment on
what the appropriate remedy would be because at that time the
Legislature was free to redefine traditional districting principles?

[Solicitor General]: Of course, the Court could comment on it. And I
think had the Legislature failed in its attempt to draw a new map, then
we would have moved to a pure remedial proceeding, as Judge Marcus
recognized on page 155 of Doc 172 in the Milligan case. But the
Legislature did succeed in passing a new map that comports with
Section 2.

JUDGE MANASCO: 1 guess that brings me back to my original
question. The Legislature has drawn a new map. So what was the
import according to the state of the original comment about the
additional opportunity district?

[Solicitor General]: I think [it] let the Legislature know that if they were
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going forward with the exact same principles as they went forward with
in 2021, which was refine splitting communities of interest, refine
drawing really non-compact districts that might be harder to represent,
then you are going to have to apply that in a way that ensures that
there’s not a [disparate] effect on the minority population, which is
going to require two majority Black districts or something close to it.
But I don’t think we were locked in forever sticking with non-compact
districts or sticking with an approach that violates or breaks up
communities of interest. Now, we couldn’t say it’s really important to
keep together these communities of interest while splitting the Black
Belt. I think that much was made clear by this Court and the Supreme
Court. That’s why we have a plan now that does better on the Black
Belt than every single one of the plaintiffs’ 11 plans. So now they are
here asking you to split the Black Belt in order to hit racial goals. And
the Supreme Court made clear that is unlawful, and it is
unconstitutional.

Id. at 156-161.

Later, the Solicitor General repeated the State’s position that another order
requiring an additional opportunity district would violate the Supreme Court’s
affirmance of our preliminary injunction:

JUDGE MOORER: So . . . what I hear you saying is the state of
Alabama deliberately chose to disregard our instructions to draw two
majority-Black districts or one where minority candidates could be
chosen.

[Solicitor General]: Your Honor, it’s our position that the Legislature -

JUDGE MOORER: I am not asking you your position. Did they or did
they not? Did they disregard it? Did they deliberately disregard it or
not?

[Solicitor General]: Your Honor, District 2 I submit is as close as you

are going to get to a second majority-Black district without violating
Allen -- the Supreme Court’s decision in Allen, which is the supreme
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law of the land when it comes to interpreting Section 2. So I think this

is as close as you could get without violating the Constitution, without

violating Allen vs. Milligan. So 1 do think —

JUDGE MOORER: In the view of the [S]tate?

[Solicitor General]: Yes, Your Honor.

Id. at 163—64. The Solicitor General reiterated the State’s position that it could
comply with Section Two without satisfying the requirement in our order of an
additional opportunity district:

JUDGE MARCUS: Let me ask the question one more time. Can you

draw a map that maintains three communities of interest, splits six or

fewer counties, but that most likely if not almost certainly fails to create

an opportunity district and still comply with Section 2?

[Solicitor General]: Yes. Absolutely.

JUDGE MARCUS: Thank you.

Id. at 164.

The Legislature’s conduct and the State’s concession put this case in an
unusual posture. We are not aware of any other case in which a state legislature —
faced with a federal court order declaring that its electoral plan unlawfully dilutes
minority votes and requiring a plan that provides an additional opportunity district
— responded with a plan that state officials concede does not provide that district.

Based on the State’s concession and the evidentiary record, on September 5,

2023, we issued a second preliminary injunction, and Judge Manasco again issued a

parallel preliminary injunction in Caster. Milligan Doc. 272, Caster Doc. 223.

Page 44 of 552



Case 2:21-cv-01530-AMM  Document 490 Filed 05/08/25 Page 64 of 571

In that injunction, we expressed concern about the State’s position that “so
long as the Legislature enacts a remedial map, we have no authority to craft a remedy
without first repeating the entire liability analysis. But at the end of each liability
determination, the argument goes, we have no authority to order a remedy if the
Legislature plans and has time to enact a new map.” Milligan Doc. 272 at 126. “In
essence,” we realized, “the State creates an endless paradox that only it can break,
thereby depriving Plaintiffs of the ability to effectively challenge and the courts of
the ability to remedy.” Id. We explained that the State’s “infinity loop . . . terminated
only by a new census” was a serious problem: “It cannot be that the equitable
authority of a federal district court to order full relief for violations of federal law is
always entirely at the mercy of a State electoral and legislative calendar.” Id. at 126—
27.

The Secretary — but not the Legislators — appealed. Milligan Docs. 274,
275. After we and the Supreme Court denied the Secretary’s requests for a stay, the
Secretary dismissed his appeals. Milligan Docs. 276, 281, 307, Caster Doc. 251;
Emergency Application for Stay, Allen v. Milligan, No. 23A231 (Sept. 11, 2023);
Allen, 144 S. Ct. at 476.

F.  The Special Master Plan

Also on September 5, 2023, we issued detailed instructions to the Special

Master we appointed: Mr. Richard Allen, an “esteemed public servant with eminent
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knowledge of Alabama state government,” Milligan Doc. 130 at 3—4; see also
Milligan Doc. 273. Mr. Allen served as Chief Deputy Attorney General under four
Alabama Attorneys General, served as the Commissioner of the Alabama
Department of Corrections, practiced law for many years in Montgomery, and
retired from military service with the rank of Brigadier General. See Milligan Doc.
130 at 4. The Special Master was assisted by counsel we appointed for that purpose,
Mr. Michael Scodro and the Mayer Brown LLP law firm, and the appointed
cartographer, Mr. David Ely. See Milligan Doc. 226 at 4-5, Milligan Doc. 264. No
party objected to these appointments. See id. Pursuant to Federal Rule of Civil
Procedure 53(a)(2), Mr. Allen, Mr. Ely, and Mr. Scodro attested that they were
aware of no grounds for their disqualification. Milligan Docs. 239, 240, 241.

In our detailed instructions, we directed the Special Master to file three
proposed plans to remedy the likely Section Two violation we found in the 2023
Plan; include color maps and demographic data with each plan; and file a Report and
Recommendation to explain “in some detail the choices made” in each plan and why
each plan remedies the likely vote dilution we found. See Milligan Doc. 273 at 6.
We directed the Special Master to discuss “the facts and legal analysis supporting
the proposed districts’ compliance with the U.S. Constitution, the Voting Rights Act,
traditional redistricting criteria, and the other criteria” we listed. See id. at 6—7.

We directed that each recommended plan must “[cJompletely remedy the
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likely Section [Two] violation,” which required each plan to “include[] either an
additional majority-Black congressional district, or an additional district in which
Black voters otherwise have an opportunity to elect a representative of their choice.”
Id. at 7 (second alteration in original). We further directed that each recommended
plan must comply with the Constitution, the Voting Rights Act, and “the one-person,
one-vote principle guaranteed by the Equal Protection Clause of the Fourteenth
Amendment, based on data from the 2020 Census.” Id. at 7.

We also directed that each recommended plan must “[r]espect traditional
redistricting principles to the extent reasonably practicable,” and we observed that
“[o]rdinarily, these principles [iJnclud[e] compactness, contiguity, respect for
political subdivisions or communities defined by actual shared interests,
incumbency protection, and political affiliation.” Id. at 89 (quoting Ala. Legis.
Black Caucus v. Alabama, 575 U.S. 254, 272 (2015) (internal quotation marks and
citations omitted)). Because our Court is “forbidden to take into account the purely
political considerations that might be appropriate for legislative bodies,” such as
incumbency protection and political affiliation, id. at 9 (quoting Larios v. Cox, 306
F. Supp. 2d 1214, 1218 (N.D. Ga. 2004) (three-judge court)), we limited the Special
Master’s consideration of traditional districting criteria to compactness, contiguity,
respect for political subdivisions, and communities of interest. /d.

We allowed the Special Master to consider the eleven illustrative plans
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submitted by the Milligan and Caster Plaintiffs, the Singleton Plaintiffs’ remedial
maps, the 2021 Plan and 2023 Plan, and the 2023 guidelines and 2023 legislative
findings. Id. at 9—-10. We also said the Special Master could consider all the evidence
before us, public proposals, and additional submissions by the parties. /d. at 10.

The Special Master prepared plans and solicited proposals and comments
from the parties and public. Redistricting Doc. 2.

The Special Master observed that the proposals and comments were
“necessarily done on an expedited basis but were nonetheless of extremely high
quality and were clearly the product of extensive work and thoughtful analysis.”
Redistricting Doc. 44 at 13. The Special Master “reviewed[] and carefully
considered” each submission. /d.

The Special Master filed a 43-page Report and Recommendation that
recommended three remedial plans and explained the care he took to limit his
analysis as we directed and follow our instructions exactly. See Milligan Doc. 295.
In each plan he recommended, the Special Master left Districts 3, 4, and 5 unchanged
from the 2023 Plan and modified Districts 6 and 7 only minimally. /d. at 27. His
plans were equipopulous and contained only contiguous districts. /d. at 35, 39.

The Special Master confirmed that his plans were not racial gerrymanders or
intentionally discriminatory. See id. at 36. Indeed, they were prepared race-blind:

the Special Master explained that Mr. Ely “did not display racial demographic data
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while drawing districts or examining others’ proposed remedial plans within the
mapping software, Maptitude. Instead, Mr. Ely relied on other characteristics and
criteria” related to communities of interest and political subdivisions. /d.

The Special Master provided core retention metrics, a performance analysis,
compactness scores, and information about respect for political subdivisions and
communities of interest, for each plan he recommended. See id. at 27-28 tbl. 2; 32
tbl. 4; 38 tbl. 6; 41-43. The Special Master also explained why he rejected other
plans, which was principally because they proposed changes “beyond the minimum”
changes to the 2023 Plan “needed to remedy the Section Two violation.” Id. at 29.

After we received the Special Master’s Report and Recommendation,
received objections, and held a hearing, we ordered Secretary Allen to conduct
Alabama’s 2024 congressional elections using the plan the Special Master titled
“Remedial Plan 3” (the “Special Master Plan”). Milligan Docs. 295, 296, 301, 302,
303,304, 305, 311; Caster Doc. 248, 253; Redistricting Docs. 48, 49; Singleton Doc.
210.

The Special Master Plan appears below:
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